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This Report is dedicated to the research on the 
outcomes of activities of judicial governance 
agencies’ tasked with recruitment of judges and 
review of complaints on disciplinary violations 
committed by judges in Eastern Partnership coun-
tries, which are all characterized by economies in 
transition and totalitarian Soviet past. The report 
aims at providing recommendations on approach-
es to the formation of judicial governance agen-
cies in those countries.  

For this purpose, we have analyzed the experience 
of such agencies in Moldova, Georgia, and Ukraine. 

Since 1991, there have been numerous attempts 
at judicial reforms in those countries, both isolat-
ed and comprehensive. The most recent reforms 
have all been based on the principle that the ma-
jority of members in judicial governance agencies 
should be selected by the community of judges.

The main assessment criteria for the performance 
of judicial governance agencies for the purposes 
of this report are the level of public trust in judg-
es in those countries and expert opinions on the 
independence of those agencies from political in-
fluence, their objective and effective fulfillment of 
their functions, and their compliance with public 
expectations for reforms of the judicial branch. 
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The trust in the judiciary is incredibly low. According 
to a 2018 poll, 81% of the general population and 
people interacting with the courts did not trust the 
judiciary.  Overall, the trust level dropped by half in 
2018 compared to 2001.

The Superior Council of Magistracy (SCM) is judi-
ciary’s self-administration body and the guarantor 
of judicial independence. The SCM is a collegial 
body, composed of 12 members, out of whom 
three ex-officio members – the Minister of Justice, 
the President of the Supreme Court of Justice and 
Prosecutor General, three law professors appoint-
ed by the Parliament, and six judges elected by 
their peers, representing all three jurisdiction lev-
els (first instance, appeal and Supreme Court).

Thus, half the SCM is composed of judges, howev-
er, considering the ex-officio membership of the 
Supreme Court Chief, the judges are holding the 
majority when it comes to deciding any matters 
within the judiciary (7 out of 12 members). That 
is especially true given that the other ex-officio 
members do not have any voting rights when it 
comes to selection, promotion, and discipline of 
judges. 

There are three representatives of academia in the 
SCM, namely law professors with tenure. They are 
selected through a public contest by the relevant 
Parliamentary committee and approved latter by 
the majority vote of MPs. Due to the manner of 
their appointment, the political influence in the 
process cannot be excluded, and thus, the inde-
pendence of these members is under question.

In practice, the contribution of these members 
into the checks and balances system within the 
SCM has been quite limited thus far.

The SCM structure demonstrates that the influ-
ence of its members who are not delegated by 
the judicial community is rather insignificant. The 
situation is that the SCM often makes decisions 
supported by the SCM members who are Supreme 
Court judges.

1 Annual Report of the Judicial Inspection (2018), available at: https://bit.ly/2ktK8Kq 

2 Annual Report of the Judicial Inspection (2018), p. 47.

Moldova has a comprehensive mechanism of 
disciplinary rules and a code of ethics for judges. 
Since 2015, a new Law on Disciplinary Liability of 
Judges was introduced, broadening the range of 
subjects who may lodge complaints and expressly 
providing the obligation of the SCM to state rea-
sons for dismissing any lodged application. The 
new law also stipulates the stages of the disci-
plinary procedure and the rights and obligations 
of the subjects involved, broadening the range of 
consequences of disciplinary sanctions, extending 
the term of disciplinary liability from one year to 
two years. The Law on Disciplinary Liability in-
cludes a detailed list of 16 disciplinary offenses. 
In 2018, the Law was amended by the Parliament. 
The amendments envisage increasing the num-
ber of judicial inspectors from five to seven and 
strengthening the independence of the Judicial 
Inspection; they also regulate the activity of the 
Inspection. To ensure compliance with the Law, the 
SCM has adopted the Regulation on the Organiza-
tion, Competence, and Functioning of the Judicial 
Inspection. 

Nevertheless, in 2018, only 4 disciplinary sanc-
tions were issued against judges, resulting in three 
warnings, and one dismissal. This is a direct testa-
ment to the limited application of the disciplinary 
mechanism, considering that the number of com-
plaints amounts to more than 1,000 each year (for 
instance, in 2018, 1,223 complaints against judges 
were lodged).1

Researchers believe that this low level of applied 
sanctions may be connected with the fact that the 
majority of the SCM is composed of judges, who 
are reluctant to bring their colleagues to disci-
plinary liability. 2

There is also a Commission on Ethics and Profes-
sional Conduct of Judges functioning under the 
SCM. It consists of five members selected among 
SCM members, but membership in the commission 
is not available to the law professors on the SCM.

MOLDOVA
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The civil society in Georgia is deeply concerned with 
the existing political influence on the judicial system. 
Numerous experts point out that this influence is as 
obvious as it is dangerous in terms of consequences. 
Civil society organizations claim undue connections 
between influential judicial groups, which control 
and govern the judicial system, and members of the 
parliament who represent the ruling party. Even 
though the Constitution and the law stipulate inde-
pendence of the judiciary, there is a typical practice 
of interference with the independence and objec-
tivity of judicial authorities. Judges are susceptible 
to political influence.3 According to some recent re-
search, the business assesses judicial independence 
as above average, but the level of public trust is in 
clear decline.4

The High Council of Justice of Georgia (hereinafter 
HCJG) consists of 15 members appointed by the 
judicial authorities, the Parliament and the Presi-
dent of Georgia. The chair of HCJG meetings is the 
Chief of the Supreme Court of Georgia. 

3 Georgia 2018 human rights report - United States Department of Stat. Pg. 12. Available at: https://bit.ly/2If5IKF 

4 The Heritage Foundation – 2019 Index of Economic Freedom. Available at: https://herit.ag/2CvNkuH 

Over half the HCJG members are selected by a 
judicial self-government agency among regular 
court judges in Georgia.

General jurisdiction courts are represented in the 
HCJG by the Chief of the Supreme Court of Georgia 
and 8 members elected by the Judge Conference 
of Georgia at the initiative of the Supreme Court 
of Georgia, including the HCJG Secretary.

The Parliament of Georgia is represented in the 
HCJG by three members elected by the Georgian 
parliament and the Head of the Legal Committee 
of the Parliament, who is an ex-officio member of 
the HCJG. Out of the three members elected by the 
Parliament of Georgia, one is selected among the 
members of the faction which is not part of the 
Parliament majority or those who do not represent 
any faction. The President of Georgia is represent-
ed on the Council by one member that he or she 
appoints.

GEORGIA
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The level of public trust in judges as of 2014 was the 
lowest in the entire history of the country — about 
5%, while since 2017 it has been at about 15%.5 
For instance, as of June 2019, Ukrainian courts still 
have little public support: only 14% of the popula-
tion trust courts, while 75% do not. The 2016 stage 
of the judicial reform, caused by the unsatisfactory 
condition of the judiciary, did not fix the existing 
shortcomings since the society still has quite nega-
tive opinions about the judicial reform. 60% of the 
respondents consider having a “negative” or “rather 
negative” view of the judicial reform, while only 13% 
assess it as “positive” or “rather positive.”6As of Sep-
tember 2019, 72% of the respondents do not trust 
the Ukrainian judicial system overall7, which means 
that courts are currently at the top of public agencies 
least trusted by the public.

There are two main judicial governance agencies 
in Ukraine and one auxiliary agency. The two pri-
mary agencies include 1) the High Qualification 
Commission of Judges (hereinafter HQCJ), which 
selects candidates to be appointed as judges and 
performs the qualification assessment of judges; 
and 2) the High Council of Justice (hereinafter 
HCJ) which is tasked with disciplinary proceedings 
against judges, recommendations on appointment 
of judges, their dismissal and transfer.

The auxiliary agency is the Public Integrity Council 
(PIC), which, under the Law of Ukraine “On Judicia-
ry and the Status of Judges” supports the HQCJ in 
the establishment of a judge’s (potential judge’s) 
compliance with professional ethics and integ-
rity criteria for the purposes of the qualification 
assessment. When there is a good reason, the PIC 
informs the HQCJ that a judge or a potential judge 
does not comply with the criteria of professional 
ethics and integrity.

There are sixteen members elected or appointed 
to the HQCJ: 1) eight members among judges or 
retired judges elected by the Conference of Judges 
of Ukraine; 2) two members elected by the con-

5 https://bit.ly/2B1R5ry

6 https://bit.ly/2mugZ2t

7 https://bit.ly/2lXXwGW

8 https://bit.ly/2TkRwUt

ference of representatives of law universities and 
scholarly institutions; 3) two members elected by 
the Conference of Defense Attorneys of Ukraine; 
4) two members who are not judges appointed by 
the Parliament Commissioner for Human Rights; 
5) two members who are not judges appointed by 
the Head of the State Judicial Administration of 
Ukraine.

The PIC was introduced in 2016 at the initiative 
of the civil society, due to the aforementioned all-
time-low level of trust in courts among the gener-
al population. The PIC consists of twenty members, 
who can be representatives of human rights CSOs, 
law scholars, defense attorneys, journalists who 
are recognized as experts in their respective pro-
fessional sphere, have good business standing and 
comply with the criteria of political neutrality and 
integrity. If the PIC establishes that a judge (po-
tential judge) does not comply with the criteria of 
professional ethics and integrity, the HQCJ can de-
cide to support this judge’s or candidate’s fitness 
for judicial office only if this decision is supported 
by at least eleven HQCJ members.

However, it turned out that it is quite easy for the 
HQCJ to find the necessary 11 out of 16 votes to 
overcome the negative conclusion of the PIC in 
most cases. That is because the majority of the 
HQCJ is composed of representatives of the judi-
ciary. The representatives appointed on the quota 
of defense attorneys or the Commissioner for Hu-
man Rights do not serve as an effective safeguard 
against the total domination of judges in deci-
sion-making in the HQCJ. In these decisions, the 
HQCJ barely provides any rationale for disregard-
ing the information on which the negative opin-
ion of the PIC is based. Because of this, 44 judges 
of questionable integrity have been appointed to 
the “new” Supreme Court. As of April 1, 2019, only 
2409 judges had undergone qualification assess-
ment, with only 156 recommended for dismissal 
and only 15 dismissed,8 which proves that the tool 
of qualification assessment is not truly effective 

UKRAINE
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when it encounters this attitude from the majority 
of the current HQCJ composition. 

The HCJ consists of 21 members, including 10 
elected by the Conference of Judges of Ukraine 
among judges or retired judges, two appointed by 
the President of Ukraine, two elected by the Parlia-
ment of Ukraine, two elected by the Conference of 
Defense Attorneys of Ukraine, two elected by the 
Nationwide Conference of Prosecutors, two elect-
ed by the Conference of Representatives of Law 
Universities and Scholarly Institutions. The Chief 
Judge of the Supreme Court is an ex officio HCJ 
member.

According to experts9, the HCJ often uses its disci-
plinary authority to pressure independent judges. 
On the other hand, the HCJ members often pur-
posefully stall review of disciplinary proceedings 
until the time limit for the judge’s liability expires. 
During the recruitment process for the Supreme 
Court, the HCJ made a positive assessment on all 
44 candidates of questionable integrity who had 
a negative conclusion of the PIC subsequently 
overcome by the HQCJ. Appointment of at least 4 
current HCJ members was a result of significant 
political interference.

Analytical reports claim10 that legislative assign-
ment of creation of new courts and lustration of 
the judicial corps to agencies consisting mostly 
of judges (HQCJ and HCJ) was a fatal mistake in 
terms of public interests or rather conscious deci-
sion made by political authorities. With their activ-
ity, these agencies have cemented all the common 
problems in the judiciary: mutual cover-up, the 
fulfillment of political orders, tolerance to various 
manifestations of questionable integrity among 
judges. The Supreme Court has never become tru-
ly “new”: 75% of its judges have already worked in 
the system before and almost 25% are seriously 
questionable in terms of integrity and profession-
al ethics criteria. The qualification assessment of 
current judges is performed by the HQCJ in the 
“conveyor belt” mode which leaves no room for 
careful analysis, with its efficiency tending toward 
zero.  

Unlike the HQCJ and the HCJ, the PIC has proven it-
self as an effective agency of integrity verification 
during recruitment to the Supreme Court. The PIC 

9   https://vrpfails.dejure.foundation/

10 https://bit.ly/2kYPHAH та   https://bit.ly/2TkRwUt

11 p. 15, 20 http://bit.ly/2mPW621 

has analyzed all candidates, identifying their fail-
ures to declare property that was accidentally (or 
intentionally) disregarded by designated bodies of 
authority. Moreover, the PIC analyzed and general-
ized its practice, explaining through specific exam-
ples what actions on behalf of judges should be 
considered unacceptable in terms of integrity and 
professional ethics criteria, which was not done by 
the HQCJ. However, its function being purely ad-
visory, the PIC has little influence on lustration of 
the judiciary in Ukraine.

A remarkable example of significant positive 
changes brought on by providing an institution 
similar to the PIC with the veto right is the Public 
Council of International Experts (PCIE). Under the 
law, during the recruitment process for the High 
Anti-Corruption Court, the PCIE had the binding 
veto right concerning the candidates. The PCIE 
consists of six members appointed by the HQCJ for 
a two-year term of office based on nominations 
of international organizations that work with 
Ukraine in the sphere of corruption prevention 
and counteraction under Ukraine’s international 
agreements. The participation of said experts has 
become the factor stipulating a significant im-
provement in the results of this competition from 
the results of recruitment for the Supreme Court 
and the qualification assessment, where the PIC 
did not have such a right to absolute veto. Based 
on the results of special joint meetings of the 
PCIE and the HQCJ, 42 candidates out of 113 were 
eliminated from the competition, which is over a 
third of candidates.11 This once again proves that 
participation of representatives who are not part 
of the judicial community or public authorities 
in the recruitment process of judges makes the 
competition results more objective, improves their 
credibility and contributes to the more effective 
elimination of dishonest candidates for judicial 
positions.
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For EU countries, it is typical to provide agencies 
which are mostly composed of judges with the 
crucial role in recruitment and disciplinary pro-
ceedings concerning judges. 

The following key requirements of the European 
model of a judicial governance agency can be 
identified, as formalized in a number of official EU 
and Council of Europe documents: 1) the agency 
must have a constitutional status; 2) at least 50% 
of the agency members should be judges, and 
these judges should be elected by their colleagues, 
i.e. other judges; 3) the agency should have the 
authority to make decisions and not just advisory 
powers; 4) the agency should have significant au-
thority over all issues pertaining to the career of 
judges, including recruitment, appointment, pro-
motion, transfer, dismissal and disciplinary liability 
of judges.

Nevertheless, there is a different trend appearing 
in the Council of Europe standards recently con-
cerning the formation of judicial governance agen-
cies tasked with recruitment of judges and review 
of disciplinary complaints. For instance, the Rule of 
Law Checklist adopted by the Venice Commission 
in 201612 establishes that there can be other ac-
ceptable ways of formation of such agencies apart 
from the one described above. Engagement of 
judges alone in this process may entail the risks of 
such negative phenomena as corporate self-pro-
tection, self-interest, cronyism, and disregard of 
public interests. Thus, there should be a balance 
between the number of members of such agencies 
who are judges and those who are not part of the 
judiciary. In the formation of such agencies, it is 
also important to avoid the participation of both 
executive and legislative authorities; otherwise, 
this may lead to politicization.  

Through the example of current judicial gover-
nance models and the way they function in Mol-
dova, Georgia, and Ukraine, the Report proves that 
formalization of the principle “judges elected by 
judges” to appoint the majority of members of the 
agencies tasked with recruitment, qualification as-

12 https://bit.ly/2kYToX4 (items 81-82)

13 Bobek, Michal and Kosar, David, Global Solutions, Local Damages: A Critical Study in Judicial Councils in Central and Eastern 
Europe (November 7, 2013). Available at https://bit.ly/2mtghm6

sessment and/or disciplinary proceedings against 
judges leads to negative consequences. This con-
clusion is demonstrated by the critically low level 
of public trust in judicial authorities in the afore-
mentioned countries.

In course of judicial reforms in Moldova, Georgia, 
and Ukraine Western partners suggested applying 
the standard of formation of judicial governance 
agencies that is typical of countries with estab-
lished democracy and low corruption levels. Un-
der this standard, the majority of such agencies 
should belong to judges themselves, delegated 
by the very judicial community. There was a lot of 
hope for this standard, as it was meant to elim-
inate political dependence of judicial authorities 
on the executive branch. However, as practice 
clearly shows, both in the countries listed in the 
report and in other Central and Eastern European 
Countries, without initial lustration, this standard 
may lead to another failure of the reform in the 
public eye. The key problem is that the power of 
judicial governance is granted to judges whose in-
tegrity is reasonably doubtful. 

With that in mind, for Eastern Partnership coun-
tries, it is advisable to step away from the model 
in which a judicial governance agency tasked with 
recruitment, disciplinary liability and qualification 
assessment of judges is mostly composed of judg-
es elected by other judges, as this model does not 
allow the public to have a say in the issue of hu-
man resources in the judiciary. It should be noted, 
however, that all the other models that stipulate 
indirect election of public representatives to such 
agencies (for instance, when the Parliament elects 
scholars) do not offer reliable safeguards from 
mutual cover-up among judges, as demonstrated 
by practical experience. 

Notably, prominent researchers M. Bobek and D. 
Kosar13 have come to the same conclusion, having 
analyzed the performance of judicial governance 
agencies in Central and Eastern European coun-
tries. They believe that judicial governance agen-
cies quantitatively dominated by “judges elected 

CONCLUSIONS
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by judges” are institutions that are generally un-
acceptable for economies in transition. In such 
countries, the judges do not have a sufficient lev-
el of ethical culture to put public interests above 
the corporate interests of the judicial community. 
In many countries in this region, implementation 
of such judicial governance agencies had rather 
questionable, if not catastrophic, outcomes. Be-
cause public authorities were laying the founda-
tion of the new judiciary with the active participa-
tion of representatives of the judicial community 
recruited back in the totalitarian times, it is no 
wonder that the judicial reform in many Central 
and Eastern European Countries failed to ensure 
judicial independence.

Thus, we should support the idea that without 
true changes in judicial human resources, provid-
ing judges in Eastern Partnership countries with 
the right to resolve HR and disciplinary issues in-
dependently within the judiciary leads to purely 
declarative current “independence” of the judiciary, 
while in practice judges often act under orders of 
high-ranking public officials or in the interest of 
major corporations. 

The European model of the judicial governance 
is based on the fundamental principle that judg-
es elected to judicial governance agencies are a 
priori experienced and independent professionals 
with a deep understanding of professional ethics 
and a sense of responsibility towards the society, 
and thus are best suited to govern all recruitment 
and career issues within the judiciary. However, 
this principle does not work in countries with low 
credibility of the judiciary, burdened by the Soviet 
past. 

Thus, judicial governance agencies in Eastern 
Partnership countries can only function effectively 
if they are made up of expert representatives of 
social groups that are more trusted by the public. 
That is, if courts do not enjoy public trust in Eastern 
Partnership countries, it means that the quota of 
“judges elected by judges” in the respective judicial 
governance agency or agencies should be reduced 
in favor of representatives of relevant institutions 
that have higher credibility. In these countries, it 
is the only way to ensure that judicial governance 
agencies will function for the sake of the values 
that reflect independence and professionalism of 
judicial authorities, as well as principles of human 
rights and democracy.  

14 https://bit.ly/2JGLqO5

15 https://bit.ly/2mtfb9V

For instance, as of March 2019, the trust of Ukraini-
ans in civil society organizations constituted 43%, 
while the distrust in the Supreme Court and local 
courts constituted 67%.14 Given that situation, it 
would be reasonable for Ukraine to have the HQCJ 
composed of half the members from the judicial 
community and half the representatives delegat-
ed directly by civil society institutions.15  
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1. Judicial governance agencies tasked with re-
cruitment of judges and their disciplinary liabil-
ity should not be composed primarily of “judges 
elected by judges” in the situation when there is 
low trust in the judiciary among the population. 

Conversely, in this situation, it is best to extend 
the representative quota for those non-politi-
cal structures which have the highest public 
support in a specific country. For instance, in 
Ukraine there is a traditionally strong civil soci-
ety sector, with organizations expertly engaged 
in the judicial and anti-corruption reform and 
implementation of democratic values in the 
national government for a long time. In other 
countries, other communities that have a good 
standing among the society can participate in 
such agencies (scholars, lawyers, human rights 
defenders, journalists, etc.).

2. It is advisable to look at the possibility to im-
plement the three-stage system of formation of 
an effective judicial governance agency, which 
will be able to respond to challenges existing 
in weak democracies with an undeveloped 
economy and a high level of corruption.

At the first stage, the majority of seats in a judi-
cial governance agency is granted to represen-
tatives of relevant civil society institutions and 
international experts representing internation-
al organizations with which the country works 
in the sphere of judicial reforms and corruption 
prevention and counteraction under interna-
tional agreements. In this case, international 
experts can verify candidates who represent 
civil society according to integrity criteria. The 
second stage is lustration of the judiciary per-
formed by the agency formed this way. And after 
this, the last stage would be formation of the 
updated judicial governance agency, with inter-
national experts yielding their seats to repre-
sentatives of the judicial community given its 
new situation, with half the seats at most avail-
able to judges at most, while other seats would 
be occupied by representatives of civil society 
institutions.

3. Another effective model may be creation of a 
regular auxiliary agency under the judicial gov-
ernance agency, which would combine the char-
acteristics of such institutions as the PIC and 
the PCIE in Ukraine. This agency would consist 
exclusively of civil society representatives with 
high credibility among the public (human rights 
defenders, journalists, representatives of civil 
society organizations specializing in this sub-
ject), transparently elected by civil society struc-
tures themselves. It is possible to engage inter-
national experts in the integrity assessment of 
potential PIC members. However, it is crucial 
that this auxiliary agency should be able to 
make its own independent decisions expressed 
as the right to veto certain candidates for the 
position of judges or the right to a binding pos-
itive recommendation during recruitment or as-
sessment of judges.

4. Judges should be elected for judicial gover-
nance agencies by the entire judicial communi-
ty through an online voting system. It will help 
to make the selection process more democratic 
and reduce the negative influence of high-rank-
ing judges, since in that case, all judges nation-
wide will be engaged in the process as opposed 
to representatives participating in the confer-
ences.

RECOMMENDATIONS FOR 
EASTERN PARTNERSHIP 

COUNTRIES
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